
Written questions to Madeira

Introductory Note:

Based on article 174º and following articles of the Treaty on the Functioning of the European
Union, the European Union develops a policy of economic cohesion and aims, particularly, at
reducing the disparity between the levels of development of all regions and the backwardness
of the less favourable regions.

Based upon these principles EU ultra-peripheral regions, such as the Autonomous Region of
Madeira, benefit from a special treatment, expressly and especially protected in the terms
laid down by article 349º of the TFUE.

This norm, as stating that“…the structural social and economic situation of (…) the Azores,
Madeira and the Canary Islands, which is compounded by their remoteness, insularity, small
size, difficult topography and climate, economic dependence on a few products, the
permanence and combination of which severely restrain their development (…)”, reinforces,
in a specific way, the importance and need to adopt special customs, fiscal and State aid
policies to enhance the economy and development of such regions.

The Autonomous Regions of Madeira (RAM) is in the terms of the Treaty, fully included in the
national territory, not having been excluded, for instance, from the application of certain
European Union fiscal rules or from the norms applicable to State aid (contrary to what has
happened in relation to other countries), but is allowed under article 349.º of the Treaty to
adopt special fiscal measures to diversify the economy of the island.

The regime of Madeira International Business Centre (hereinafter MIBC) is actually provided
in articles 33.º, 36.º and 36.A of the Statute of Fiscal Benefits, approved by decree law nr.
215/89, of the 1st of July, and is a global unitary regime comprising three sectors of activity:
International Services, the Industrial free trade Zone and the International shipping registry
of Madeira.

Since the late 90’s the MIBC has been thoroughly discussed and analysed  both at the OECD’s
Forum and at the E.U., not only within the Group of the Code of Conduct but also within the
Directorate-General for Competition, Taxation and Transport under the subject of State aid,
with all instances concluding for the conformity of the regime both with EU and international
standards.

Madeira has never been classified neither by the OECD, neither by the EU as a tax haven or a
non cooperative jurisdiction, and it’s regime is fully transparent and fully compliant with EU
and International standards on taxation.



Questions:

1. To your knowledge, what is Madeira’s relationship with Panama and Mossack
Fonseca? Are you aware of any business links between Mossfon or other offshore
providers and Madeira?

As far as we are concerned the sole connection between Madeira and Panama is with the
Portuguese community residing in such country. According to the data of the Portuguese
Embassy in Panama around 3000 Portuguese live in that country, amongst which families that
immigrated from Madeira to Panama already in it’s second or third generation.

We are not aware on any relationship with Mossack Fonseca and/or business links between
Madeira and such services providers.

By the occasion of “Panamá Papers” some business links between Portuguese companies and
individuals linked to Mossfon came on the news, but such information to our awareness was
put under verification and investigation of the Portuguese Judicial Entities, such as DCIAP
(Departamento Central de Investigação e Ação Penal).

Howsoever, as a matter of principle, we do not foresee as an illegal transaction the
establishment of business relations, whether commercial or industrial, with Panama or
operators therein located, a country with which Portugal maintains diplomatic relations and
with which the former Secretary of State of tax Affairs, Sergio Vasques, has signed, on the 27
August 2010, an agreement towards the avoidance of double taxation containing an exchange
of information clause.

2. As far as you are aware, is it correct that companies registered in Madeira don’t need
a private person as holder and that companies used as holder can be, and often are,
registered in countries like Panama, British Virgin Islands and Luxembourg? If so,
why do you think this is the case?

In Portugal, as in any other EU Member States, companies therein incorporated can have as
holders individuals and/ or companies incorporated in the same state, in other member states
or in third countries.

It is noteworthy that within the freedoms of movement and establishment which are corollary
and fundamental principles of the EU, Portugal could not possible not follow such principles
and rules forbidding companies to have as holders other companies or EU individuals.

Hence, both the Portuguese commercial Code and the companies Code allow for companies
to have as holders individuals or companies and do not limit or interdict them to be from
foreign jurisdictions. Though, upon incorporation and registration of such companies in the
public registrar the holders, it’s valid existence and full identification must be shown to the
registry.

Companies incorporated in Madeira are fully subject to the Portuguese legal framework with
no exception, therefore being incorporated under the same legal forms, requirements, and
rules as any other Portuguese company.



We believe it is important to stress that the Portuguese Government approved on the late 18
of April a proposal of law, that, by transposing into national law the provisions of articles 30
and 31 of Directive 2015/849 of the European Parliament and of the Council of May, 20,
creates a central Registry of Beneficial Owners. Such Central Registry of Beneficial Owners
grants, in one hand, a high level of public access to the essential elements of effective
beneficiaries, an immediate acknowledgement of the beneficial owners by all the supervisory,
surveillance and criminal investigation authorities, and, on the other hand, promotes greater
transparency and ensures the full implementation of the obligations laid down in Directive
2015/849.

As from the entering into force of such law, all the documents formalizing the incorporation
of commercial companies must contain the identification of the natural persons they hold,
albeit indirectly or through a third party, the ownership of the shareholdings or, in any other
way, effective control of the company, without prejudice to the other requirements provided
for by law, and such information will be recorded on the Central Registry of Beneficial owners.

We, thus, believe the present question will no longer make sense under the EU and the
Portuguese legal framework.

3. Could you please explain the rules on due diligence, know-your-costumer and final
beneficial owner principles in Madeira? Are these formalities always required if you
want to open a bank account?

In Portugal, law nr. 25/2008 sets on all the obligations as regards to anti-money laundering
and counter Terrorism financing-AML/CTF Policy, which applies not only to financial
institutions but also to non financial institutions or services providers such as notaries, lawyers,
real state agencies and accountancy and corporate services providers.

Such rules comprise not only the due diligence rules, such as identification of the beneficial
owner, conservation of documents, control of activities but also the evaluation of risk and
reporting obligations in case of doubt or suspicion of the activity or business to the competent
authorities. Indeed, financial and non-financial institutions have a mandatory reporting
requirement of all suspicious transactions to the public prosecutor regardless of the threshold
amount.

All financial institutions, including insurance companies, must identify their customers,
maintain records for a minimum of ten years, and demand written proof from customers
regarding the origin and beneficiary of transactions that exceed 12,500 EUR. Non-financial
institutions, such as casinos, property dealers, lotteries, and dealers in high-value assets, must
also identify customers engaging in large transactions, maintain records, and report
suspicious activities to the Office of the Public Prosecutor.

Portugal’s Financial Intelligence Unit (FIU), known as the Financial Information Unit, or
Unidade de Informação Financeira (UIF), was established in 2002 and operates independently
as a department of the Portuguese Judicial Police (Polícia Judiciária). At a national level, the
UIF is responsible for gathering, centralizing, processing, and publishing information
pertaining to investigations of money laundering and tax crimes. It also facilitates cooperation



and coordination with other judicial and supervising authorities. At the international level,
the UIF coordinates with other FIUs.

These rules are fully applicable in Madeira with no restriction either to financial institutions
therein located either to non-financial entities, which must comply with this due diligence
obligations under penalty of sanctions.

As to the opening of bank accounts in Portugal, all financial entities are obliged to comply
with the KYC (know your customer) policies and FAFT-GAFI recommendations, with no
exception, as provided in Law nr. 25/2008 and the notice from the Banco de Portugal nr.
5/2013.

Finally we believe it is important to mention that Portugal has been under the scrutiny of GAFI
and has always been considered as compliant with FATF-GAFI standards and communications.

4. Why do you think Madeira is favoured by many companies and high net worth
individuals as a financial centre?

It must be clarified that, contrary to what is reported by some media, Madeira is no financial
centre and no financial or insurance activities are, since 2000, allowed to be incorporated, or
granted any sort of advantage under MIBC since 2011.

Secondly, we cannot understand from which data or valid source, might arise such
presumptions/conclusions on Madeira being favoured by many companies and high net worth
individuals.

As of the 31st of December 2016, MIBC had a total of 1505 companies incorporated, which
against a total of around 40 000 companies incorporated in Malta, per instance, represents
under 5% of the total of companies operating in Malta.

Moreover the most representative companies that MIBC has had licensed moved back in 2011
to other EU countries such as Austria, the Netherlands and Luxembourg, whose total number
of companies therein incorporated are quite indicative of the jurisdictions being favoured by
companies or high network individuals.

The only regime in force either in Portugal mainland, either in Madeira that might eventually
attract high net worth individuals is the Portuguese non habitual residents program introduced
in 2009 aiming to attract talent in high value added activities and high net worth individuals
and their families to Portugal. Such regime is available to all individuals becoming tax residents
in Portugal and the status is granted for a period of 10 Years.

Madeira has no special feature or specificities as regards to the application of this regime.

5. Could you please explain how intermediaries, such as lawyers, tax advisors and
accountants are regulated in Madeira? Is there an official authority to investigate banks
or intermediaries involved in practices such as money laundering, tax avoidance or tax
evasion in Madeira?



In Madeira, as in Portugal, lawyers, tax accounts, auditors and banks fall under all the
supervision rules applicable, and are, each one at his level subject to Regulatory entities.

The exercise of the profession of Lawyer demands the inscription in the Order of Portuguese
lawyers, which regulates the exercise of the profession and imposes disciplinary sanctions as
according to “Código Deontológico da Ordem dos Advogados” if any lawyer deviates from it’s
legal and professional responsibilities.

Tax accounts and Auditors are also obliged to be enrolled in the Portuguese orders of certified
Accounts and certified Auditors, which again, establish the rules that govern the exercise of
such activities and imposed sanctions to any behaviour against it.

All banks and financial institutions fall under the supervision of Banco de Portugal, the
country’s Central Bank and an integral part of the European System of Central Banks (ESCB).

Shall any suspicion or information arise involving a lawyer, a tax account, a bank or auditors as
being involved in a tax avoidance or a tax evasion operation and/or in a money laundering
operation the regulating entities shall immediately report it to the public prosecutor as well as
to Portugal’s Financial Intelligence Unit.

Such conduct, once proven, will lead to criminal sanctions and in the case of lawyers, auditors
or tax accountants to a suspension or compulsory prohibition to further exercise that activity
and in the case ok banks to a potential cancelation of the license to operate in Portugal, issued
by Banco de Portugal.

Tax avoidance or tax evasion operations as well as aggressive tax planning shall also be
reported to the Portuguese tax authorities and to crime investigation entities, as DIAP, in order
to be investigated and fall under criminal prosecution where appropriate.

6. According to researches of Bayrischer Rundfunk, during the past 5 years, almost 800
incorporations were registered at the office building on Avenida Arriaga 73-77. This
seems to suggest a letterbox scheme. Could you please give us your appreciation on this?
Is there any legal framework in place to stop/prevent letterbox schemes?

As it is well known, the media research carried out by the Bavarian (BR), the Austrian radio
(ORF), the Spanish daily La Vanguardia and the French newspaper Le Monde suffers, from the
outset, of inadequacy, impropriety and reductionism, as it was collected under a Scheme -
Regime I - whose effects ceased on December 31, 2011.

As according to the public commercial records, at the office building on Avenida Arriaga 73-
77, there are currently located the head offices of 180 companies, and there are no records
on 800 companies therein located in the past 5 years.

It is noteworthy that such building is an office building with a shopping centre and apartments
included, which throughout the years, benefiting from it’s central location at Funchal, has
served has a preferential location to several companies and activities operating within and out
the MIBC.



Even if we were to admit as possible that since 1980, date of the entry into force of MIBC
regime, up until know almost 800 companies have had their offices on that building _ please
note that in 2000 Madeira had almost 6000 companies licensed to operate within MIBC, having
the majority of them their head offices in buildings at the city centre _ we cannot accept as
truthful the information that in the past 5 years almost 800 incorporations were registered at
that office building.

The numbers referred are easily contradicted by the consultation of the annual evolution of
MIBC and the number of companies incorporated in the last 5 years. It is manifestly impossible
for almost the totality of companies incorporated to have their headquarters in the same
building.

Nonetheless, in order to benefit from MIBC regime companies must perform their activities
with real economic substance from Madeira, therefore, in case of letterbox schemes or
artificial vehicles such schemes fall under the investigation of the Portuguese competent tax
and criminal authorities, that act accordingly to the evidence they encounter, and regularly
inspect the compliance of the MIBC companies.

7. According to your legislation, is it correct that companies who aim to benefit from the
low tax rates in Madeira have to create a certain number of new jobs? If so, would it be
possible for one person to be hired by several companies and that as long as the person
gets a salary from each one of them, every single occupation would count as a new job?
Journalists from Bayrischer Rundfunk evaluated data from the Madeira company
register and found out that some directors are registered for dozens or even hundreds
of companies. One single man was even named as director of more than 300 companies
during the last ten years. Do you consider this a loophole? To your knowledge, are there
any plans to change the legal framework?

As previously mentioned, the media research carried out by the Bavarian (BR), the Austrian
radio (ORF), the Spanish daily La Vanguardia and the French newspaper Le Monde was
collected under a Scheme - Regime I - whose effects ceased on December 31, 2011.

Such regime (regime I included in article 33º of the SFB) admitted the licensing of entities
undertaking financial, services, industrial and shipping activities, and was essentially
characterized by granting full exemption from corporate tax (IRC), until the 31st of December
2011. To benefit from it, companies did not need to create a certain number of jobs.

As from Regime II, only applicable to entities licensed between 2003 and 2006, also with
effects until the end of 2011, the third regime (regime III, included in article 36º of the SFB)
and Regime IV (included in article 36.A of the SFB) in order to benefit from MIBC regime
companies must, upon incorporation, create and maintain a certain number of jobs in order
to benefit from the regime.

In fact, based upon the number of jobs created and maintained the companies are subject to
a ceiling of taxable income to which the reduced corporate tax rate is applicable.



In accordance with the general principle of full integration of MIBC into the Portuguese legal
order, the integration and interpretation of the concept of a job is interpreted and fulfilled
according to the Portuguese law.

Pursuant to Law nr. 7/2009 of February, 12, the Portuguese Labour Code, the labour legal
relationship may be created in any of the ways provided for in this legislation, and MIBC does
not constitute an exception, in particular by long term contract (Article 147); short-term
contracts (Art. 139), telework (art. 165), detachment (art. 7 and 8); Occasional assignment
(art. 288), temporary work (art. 172), intermittent job (art.º 157.º) part time (art. 150) service
commission or contract with a plurality of employers (article 289º).

8. Could you please explain how trans-border transfers are controlled and supervised in
Madeira?

Trans-border transfers as well as payments and other operations to and with non residents
must be monthly reported to Banco de Portugal as set on Banco de Portugal instruction nr.
27/2012, of September 17, as amended by instructions nrs. 56/2012, of December 28 and
3/2013 of February, 27.

Such reporting is mandatory either to financial institutions, either to non-financial entities with
operations with non residents such as transfers, deposits, payments and loans.

Trans-border transfers to tax haven jurisdictions; as such classified in the Portuguese list of tax
havens (Ordinance nr. 150/2004, as amended by Ordinances nr. 292/2011 and 345-A/2016),
fall under special rules of communication to Banco de Portugal as set in Decree-law nr.
157/2014 and Banco de Portugal notice nr. 8/2016.

Moreover all payments and receipts involving countries, territories and jurisdictions with a
privileged tax regime are verified and inspected by the Portuguese Tax Authorities, after the
mandatory comunication made by Banco de Portugal.

9.As far as you are aware, who were the taxpayers who made those unscrutinised transfers
into offshores in the years 2011-14? And who were the beneficiaries? To your knowledge,
what was the justification given for those transfers?

This subject is foremost a matter of State and of the Central Government, not directly
concerning Madeira.

I am not aware neither of the identity of the taxpayers, neither of the identity of the
beneficiaries involved.

Such information shall, therefore, to this regard, be questioned to the central government.

Nonetheless, note that on the 15 of April, the Portuguese President of the Republic has
enacted an amendment to the Portuguese General tax law (Lei Geral Tributária) which obliges
tax authorities to disclose and annually publish statistics with the total value and destination



of transfers of money and funds to countries, territories and regions with a privileged tax
system.

Furthermore, statistics data as regards to payments to offshores between 2011-2015 were
published on April 2016 on the Portuguese Tax Authorities website.

10. To your knowledge, were cross-border transfers into countries with special tax
jurisdictions made in 2015 ever scrutinised, either from the tax angle, or from the
AML\FT angle?

Decree-Law nr. 157/2014, of October 24, stipulates that entities subject to the supervision of
Banco de Portugal, based on their consolidated financial situation, and other entities
authorized to provide payment services in Portugal must register and communicate to the
Banco de Portugal the payment operations provided to entities based in offshore legal
systems.

Banco the Portugal, then, quarterly prepares statistics based upon those communications and
sends it to the Portuguese Tax Authorities.

We do not dispose on the information required to answer these questions, which shall, hence,
be sent to the Portuguese Government or directly to Banco de Portugal or the Portuguese Tax
authorities, as the regional authorities are not legally competent in matters concerning
operations regarding international relations.

11. As far as you are aware, was there an order from any State authority to prevent these
bank statements from being scrutinised? What exactly happened in the Tax Authority
which prevented processing of these data? How many people had access to the data?
Could you please explain the internal procedure in the TA after it receives the
communications on transfers from the banks?

In the exercise of my duties as Regional Secretary i am not aware of any order to prevent bank
statements from being scrutinised.

These questions shall be addressed to the Portuguese government.

12. Could you please provide information on who is in charge of ensuring AML\FT
controls in Portugal and bank supervision? To your knowledge, why is there no
exchange of information between Tax Authorities and Public Prosecutors on AML/
FT controls?

I am again to believe, i am not the appropriate person to answer these questions, which should
be addressed to the Central Government.

Even so, in general terms, note that in Portugal, law nr. 25/2008 sets on all the obligations as
regards to anti-money laundering and counter Terrorism financing-AML/CTF Policy, which
applies not only to financial institutions but also to non financial institutions or services



providers such as notaries, lawyers, real state agencies and accountancy and corporate
services providers.

AML/FT obligations are quite spread in Portugal imposing both to financial and non-financial
institutions mandatory reportings in case of suspicious transactions both to its regulatory
entities, such as The Portuguese Lawyers order, or the Order of auditors, or the Tax Accounts
order, or the Institute of registries and notaries (IRN) in the case of registrars and notaries and
to Banco de Portugal in the case of Financial Institutions and to the public prosecutor or to
Portugal’s Financial intelligence Unit.

To my knowledge there is exchange of information between tax authorities and the public
prosecutor on AML controls. Indeed as far as I can tell both these entities work and have been
working closely in some cases. (ex. Operação Marquês)

13. Could you please explain why Banco de Portugal is preventing disclosure by the current
Government of the entities and banks who operated the cross-border unscrutinised
transfers? If they are related to bankrupt BES/GES, why are details not made public?

I am not able to answer this question, which shall be directly addressed to Banco de Portugal.

14. As far as you are aware, has data been published on cross-border transfers made from
Madeira into offshore jurisdictions, as ordered by the Vice Minister of TAX Affairs in
2010? If not, could you please explain why not? To your knowledge, have cross-border
transfers from Madeira into special tax jurisdictions been controlled for tax purposes or
AML/FT by any authority in the Portuguese State? Could you please provide information
on who have been the entities ordering such transfers and who have been their
beneficiaries as well as their justification and the banks operating them?

In 2010, as ordered by the secretary of state of tax affairs, Sergio Vasques, (allow me to clarify
there is not such function of vice minister of tax affairs) statistics data on payments to special
tax jurisdictions and data on the Madeira Free Trade Zone were published on the Portuguese
Tax authorities website. Such data referred to the year 2009.

Eventual cross-border transfers made from Madeira into offshore jurisdictions fell under the
same rules and obligations as in Portugal mainland, meaning that they were reported to
Banco de Portugal and to the tax authorities, with no exception, and were under the same
scrutiny and control by all the competent authorities.

As far as i am aware tax authorities enhanced a series of tax inspections to the taxpayers
identified in such list, back in 2010, as announced by the secretary of State of tax affairs at
the time, Sergio Vasques.

Information as regards to the entities ordering such transfers, beneficiaries and banks
operating them shall be asked to Banco de Portugal and Portuguese tax authorities.


